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Revision of Forms
By WM. HEDGES ROBINSON, JR.
President, Colorado Bar Association

As a part of the program of the state bar association for the current
year, you were promised that definite steps would be taken to revise and
standardize forms in current use. I am happy to report that much progress
is being made in this direction. The Committee on Probate Court Forms,
capably headed by John L. Griffith of Denver, has had a meeting with the
County Judges Association. This association has enthusiastically endorsed
the plan to standardize probate forms in the county courts, and has appointed
judges to work with the committee.
The committee has had several meetings and has agreed on a great
number of forms which can be made uniform throughout the state. Such
standardization will obviate the necessity for using different forms for each
of the sixty-three county courts. When they are adopted, each county
will have the same forms for the major share of the probate work. These
proposals shortly will be submitted to the lawyers and judges for discussion
and approval.
Studies are also being made to secure standard instructions to juries
in both civil and criminal cases. The District Judges Association is cooperating with the Civil Instructions Committee under the chairmanship of Kenneth Wormwood. The committee hopes that a uniform set of instructions
for civil cases can be drafted, mimeographed and circularized among members of the association prior to the annual meeting.
The Criminal Court Forms Committee has been delayed in its work
by the resignation of Judge Joseph E. Cook, but Max D. Melville has agreed
to head the committee and constructive reports of progress along the lines
of those of the Civil Instructions Committee are promised for the fall.
Standardization of court administrative forms is being studied by a
committee headed by Winston Howard. This committee also intends to
mimeograph its material for the purpose of submitting it to the bar for
discussion prior to the annual meeting.
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All of these sub-committee activities are being correlated by the general chairman, William E. Doyle. The work of this committee is important
both because it means a saving to lawyers and laymen in the administration
of justice, and because it is an attempt to restore sanity to forms which are
hoary with age and devoid of reason. Duplication, inefficiency and abstruseness have dogged judicial administration and legal procedures for years. The
effective work of this committe is doing much to restore a direct and simple
approach to one of our fundamental problems.

Governors Set Convention Dates, Approve
Expanded Program and Fix Dues
A bigger and better convention is promised for the Colorado Bar Association in 1949 as a result of the Board of Governors' decision to get the
affair under way on Thursday afternoon, instead of on Friday morning as
heretofore. The Board at its meeting in Denver on March 19 voted on this
change in schedule in order to permit more time for the special sections and
avoid overlapping to as great an extent as possible.
Thursday, Friday and Saturday, October 13, 14 and 15 were officially
set as the dates for the convention, which as usual will be held at the
Broadmoor in Colorado Springs. Information on securing reservations will
be given wide publicity among the membership as soon as available.
At the March 19 meeting, the Governors also voted to continue publilication of the Supreme Court opinions and authorized the President to
make arrangements for a continuation of the radio series "You and The Law"
next year. The Board of Regents of the University of Colorado was memorialized to approve the plan for joint publication of the Rocky Mountain Law
Review by the Colorado and Denver law schools and the bar associations.
To cover these expanded activities of the bar association, and pursuant
to the authority given to it by the 1948 convention, the Board of Governors
fixed the dues for the fiscal year beginning July 1, 1949 at $12.50 for members in practice for three years or more, and at $6.00 for members in practice
less than three years. Dues are waived entirely for the first fiscal year for
new association members admitted to practice on examination during the year.

Legislative Service Made Available in Law Libraries
In order that Denver attorneys may have available a legislative service
for their general use, the Denver Bar Association has undertaken to have
a copy of Holland's Legislative Service placed in the law libraries of the
following buildings: Equitable, Ernest & Cranmer, Symes and University.
The First National Bank Bldg. Library supplies the service on its own,
and it is also available for public use, of course, in the Supreme Court
Library and in the District Court Library in the City & County Building.
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"World Government"
By WAYNE D. WILLIAMS
of the Denver Bar

For the second time in this generation the nations of the world have formed
a general organization with the avowed purpose of preventing war. Preparations for new wars, however, have already, and again, far outstripped organized efforts for peace. Today there is general alarm that we are headed for
another war. All over the world conviction is mounting that warfare as it
will next be waged is massacre and destruction without limit. What was
formerly the ideal of achieving world peace has now become nothing less than
a compelling necessity.
These developments have awakened and revived general attention to and
discussion of the basic mechanics of keeping order and suppressing violence
among nations. The possibility that government, the institution to which
men have always ultimately turned for this purpose, might in some manner
now be established on the world level is coming to be recognized widely as
the only refuge against war. Winston Churchill, whom none would characterize as a dreamer or idealist, recently declared: "The prospects for peace
are dark and doubtful unless some effective world supergovernment, for the
purposes of preventing war, can be set up and begin its reign:" This declaration from a statesman of incomparable experience and judgment is fortified
by the eminent historian, Sir Arnold Toynbee, who declares in his most recent
book that "the world is in any event going to be unified politically in the
near future."
We shall attempt here to explore further the need for world government,
its possible structure, and to make some observations concerning the prospects
for attaining it.

I. The Familiar Road to War
Although the first purpose of the United Nations, as stated in Article I
of the Charter, is "to maintain international peace and security," the evidence
is increasingly clear that the political structure set up in the Charter cannot
accomplish this task and that the nations of the world are shaping their policies
accordingly.
The United Nations is an association of sovereign nations, based upon
the principle of the "sovereign equality of all its members." It has treatyproposing, but not law-making powers. When the General Assembly prepares
a codification of some phase of international law or a treaty relating to some
matter of general concern, the limit of its authority is to recommend ratification by the various member-nations. The United Nations is without military
or police power save only what individual nations may give it by treaty, lacks
law-making powers, and possesses jurisdiction which reaches only to the member-nations and not their citizens.
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In a world so loosely organized, no nation can afford to neglect prepara,
tions for the possibility of war. In his address upon acceptance of the Nobel
Peace Prize in 1910, Theodore Roosevelt correctly analyzed this necessity
when he said:
"In new and wild communities where there is violence, an
honest man must protect himself; and until other means of securing
his safety are devised, it is both foolish and wicked to persuade him
to surrender his arms while the men who are dangerous to the community retain theirs. He should not renounce the right to protect
himself by his own efforts until the community is so organized that
it can effectively relieve the individual of the duty of putting down
violence. So it is with nations."
It came as no surprise, therefore, that the President's Air Policy Commission declared that the United States dare not rely upon the United Nations
to prevent war, and recommended that we restore our military machine posthaste. Tragically, world affairs are fast degenerating into the familiar and
war-producing mould of alliances and "power politics." "Unanimity" in the
United Nations, if it ever existed, has been replaced by division and distrust.
Absolutely no progress has been made toward placing military forces at the
disposal of the Security Council, a matter heavily relied upon by the framers
of the Charter when they sought to erect an organization that could effectively
keep the peace.
The arms race is on. Its rapid tempo is set, of course, by the current
power struggle between the Soviet Union and the United States. But it is
illusory to believe that ours would be a world of peace and harmony but for
Russia's drive for world domination. Russia today is simply a case in point
for what inevitably happens in a world of anarchy, where every nation is
free to pursue its own policies.
U. The Need for World Government
What is wrong? The answer must be, simply, that peace, on every
level of human society, is impossible without government. The United Nations
represents a new attempt to achieve peace without government. Such efforts
almost always assume, as now, the confederate form. Every student of political history well knows that such leagues and confederations are notoriously
weak and impermanent. Professor James W. Garner, the political scientist,
has labeled confederacy "a transitory form of political organization which
usually develops into the federal system or dissolves into its constituent
elements."
In the Greek confederations of ancient times, in the European confederations which sprang up after the Peace of Westphalia, and in our own
Articles of Confederation were found those same elements which now reappear as defects in the Charter of the United Nations: Broad and mighty
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powers conferred in the basic document, the member-states solemnly bound
to support the central authority, and yet the whole machinery brought to a
shuddering halt by the lack of actual authority at the head, the undisturbed
sovereignty of the members, and the inability of the central body to carry its
jurisdiction to the individual citizens of the states.
Important as are the cooperative efforts within the United Nations
directed against the problems of poverty, homeless persons, epidemics, and the
like, these alone can never prevent war. Even after 160 years of national life,
there remain prevalent in the various states of this nation every one of the
basic causes of wars. Poverty, greed, sectional rivalry, lack of ports, racial
feeling, the drive for trade-these and many more are present in force. Should
this nation have committed itself to a century and a half of anarchy while
seeking through cooperative efforts to remove these causes of war? None
would say so.
Effective treatment of these various problems, as well as peace enforcement, requires the strong arm of government as well as cooperative persuasion
for its success. Under the League of Nations it became very clear, for example,
that the Permanent Central Opium Board could not get very far with narcotics control. Japan's failure to "cooperate" virtually ruined the entire effort.
Some have said that if the nations will only live up to their obligations
under the present Charter, we will have peace. If this hope had any basis
in experience one mighty properly expect that at least one or two of the confederacies we have mentioned might have been saved by it. Covenants such
as those in the Charter, unsupported by the powers of government, are useless.
We have just ended a war fought on both sides by nations that signed the
Kellogg-Briand Peace Pact.
The first point, that world government in some form is the ultimate indispensable condition for world peace, is not seriously disputed today. Present
discussion ranges more around the possible structure of such a world government and the prospects for attaining it.
III. The Structure of World Government
In place of mere agreement, which never has proved sufficient for peace,
government supplies a community power strong enough to hold violence in
check and energetic enough to organize the life of the community. "Government, in its last analysis, is organized force," declared Woodrow Wilson. The
concept of world government, it follows, necessarily involves the establish,
ment of a supreme power and authority in the world. This is the first and
basic essential of world government. It satisfies the observation of Thomas
Jefferson that:
"No government can be maintained without the principle of
fear as well as duty. Good men will obey the last, but bad ones the
former only."
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The second necessary condition is that the world government, if it is to
be a government which free men can accept with honor, must be federal in
form. The various nations must retain all possible authority that can be left
in their hands without jeopardy to peace. Yet, at the same time, world government must employ another basic federal principle-it must possess jurisdiction' reaching directly down to the individual citizens of every nation.
Where government can act only against a member-state, and not against the
individuals who compose it, every attempt to punish creates a state of war.
Government, to be effective, as Alexander Hamilton declared in the Federalist papers, "must carry its agency to the persons of the citizens." In
response to the necessity for leaving a considerable sphere of action to the
various nations, and the necessity for conferring jurisdiction over individuals
and not merely over the governments, the world government must be federal.
Beyond these basic essentials, difficulties arise. Some would replace the
United Nations with an entirely new structure under a constitution conferring
wide powers in the nature of those enjoyed by the United States government.
Such a proposal, in concrete form, was recently made by the Committee to
Frame a World Constitution led by Chancellor Robert M. Hutchins, of the
University of Chicago.
Others believe that the United Nations should be preserved and strengthened through appropriate amendments to the Charter, transforming it into
a world federal government with powers limited to the field of peace-keeping,
but adequate in that field. This is the primary course of action being advocated by the United World Federalists.
There follow some observations upon problems which any proposal for
world government must resolve.
A. Necessary Powers. As supreme power and authority are the first
requisite for every successful government, the constitution of a world government must at the very least confer the following powers:
(1) To regulate by law the dangerous aspects of atomic energy developments and other scientific developments and weapons for mass destruction;
(2) To regulate by law the size and arms of national military establishments;
(3) To provide by law for such 'inspection, police and armed forces of
the world government as may be necessary to preserve the peace and enforce
world law;
(4) To provide for the punishment of individuals who break the laws
passed pursuant to the foregoing powers or who otherwise commit crimes of
aggression;
(5) To raise dependable revenue under a carefully prescribed taxing
power independent of national taxation.
To confer the foregoing powers, and stop there, leaves the solution of
trade and economic problems for the present to the sort of cooperative efforts
which are now being carried on in the United Nations. This present work
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being done within the United Nations is extremely important. Through it,
considerable progress has been made in stabilizing national currencies, in
lowering barriers to international trade, in solving the problems of starvation
by direct aid and by stimulating food production, and in the energetic pursuit
of measures to improve the levels of world health.
It is probable that in the long view of affairs such cooperative efforts
cannot adequately satisfy the needs of the world's peoples. This has been
the experience under contemporary federal constitutions, which confer broad
legislative powers over commerce and currency. In solving the immediate
problem of suppressing war, however, such broad powers are not necessary
to make world government effective.
B. Legislative, Executive and Judicial Machinery. The legislative body
for enacting laws pursuant to the foregoing powers raises immediately the
problem of representation. In the General Assembly of the United Nations
each nation has one vote. Any body whose voting structure is so far apart
from reality as to confer equal voting strength upon a titan like the United
States and a midget such as Costa Rica cannot be given law-making powers.
It is not, therefore, an accident that in the United Nations Charter the General Assembly was given only the power to recommend, not to legislate. By
revising the voting structure in the General Assembly, however, it could be
made a representative body to which law-making powers could be safely
entrusted. Is it possible to devise an acceptable voting arrangement?
Considerable preparatory work in this field has already been done by
Mr. Grenville Clark, of the New York Bar, Dr. Louis B. Sohn, of Harvard
University, Professor Herbert Rudd, of the University of New Hampshire,
and others. This work is summarized in an interesting fashion by Dr. Sohn
in a book review which appeared in the American Bar Association Journal
for November 1946 (pages 759-760). In general, the voting formulae proposed to take into account not only the factor of population but such other
factors as the levels of international trade and literacy which the respective
nations have achieved. Averages based upon the various plans which Dr.
Sohn summarizes produce approximately equal voting strength for the Soviet
Union, the United States, and the British Commonwealth, without giving
any two of these sufficient votes to dominate.
It would not be necessary to form a second house in the world legislature.
Instead, a considerable check may be provided simply by requiring that laws
could be enacted only if passed both on the basis of weighted voting, as
described above, and on the basis of one vote for each nation.
The Hutchins Committee, already mentioned, has proposed a different
scheme of determining representation in its preliminary draft of a world
constitution. Under this plan, nine regions are set up in the constitution,
representing in general a grouping of kindred nations and cultures. Thus, for
example, Russia and her satellites could constitute a single region, the United
States another, and China, Korea and Japan a third. Each of these nine
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regions would have an identical number of delegates in the world legislature,
thus offering a possible compromise between representation by population
alone and representation by power and wealth alone.
Whatever scheme of representation may be finally selected, it will be
important to provide in the constitution that the representatives cast individual votes, and to accord them protection for statements made and votes
cast in the legislature.
It is not feasible to continue the Security Council of the United Nations
in anything like its present form in such a world government. Instead, the
executive power would seem best administered by a cabinet designated by
the legislature and responsible to it.
As for the courts, the International Court of Justice would, of course,
remain. In addition, however, it would be necessary to provide courts with
jurisdiction to receive charges upon violations of the laws of the United
Nations, and through whose agency the violators could be tried and punished.
C. A Bill of Rights. If legal order replaces anarchy in international
affairs, it will be necessary to provide effective guarantees against abuse of
power by the world government. All would agree that a bill of rights extending that far should be included. The more debatable question is whether, in
addition, the United Nations in the first instance should undertake to guarantee that the various nations will accord their individual citizens the familiar
guarantees of personal safety and freedom. The possibility that this could
be done appears too remote for serious consideration, for it would involve
the overthrow of every dictatorship in the world. The Commission on Human
Rights in the United Nations has had considerable difficulty in drawing up
even a "declaration" of human rights not intended to bind any nation. This
declaration is now under heavy fire even within the United States, in spite
of the broad guarantees of personal liberty found in our constitution.
The foregoing brief outline of the possible structure of world government shows that the problems to be encountered, while infinitely complex,
are not different in kind from the problems solved in the establishment of
federal governments generally, and are not insuperable. The structure for
a world government capable of enforcing peace can easily be formed if desire
and time permit. There are matters next to be considered.
IV. Prospects for World Government
The prospect that world government may be set up by the grotesque
survivors of an atomic war generates cold indifference. World government
is meaningful only as it affords promise of preventing such a war. Unquestionably, the problems to be faced are immense. Unquestionably, the possibility that such efforts will fail is all too real. But if any opportunity for
achieving world government in time can be seen, that opportunity appears
worth every effort. What is the extent of this opportunity?
The central problem is whether any substantial chance exists that world
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government would be accepted by the two principal adversaries in the present
power struggle, Russia and the United States.
World government will come too soon for the Soviet leaders until it can
come as world communism. If the question be properly presented, however,
it is entirely possible that these leaders would see that effective security
against war is as necessary to the Soviet people as it is to others. The United
States has not yet made to the Soviet government any proposal for the settlement of existing differences conditioned upon the establishment of an effective
world government guaranteeing real security against war.
The point that this course should now be taken, and its possibilities for
acceptance, were clearly stated by Mr. Grenville Clark in an address to the
bar association of New York City last year. It is even probable that Russia
would, in the first instance, turn down any such proposal. But the point is
that none can know what Russia will do until the offer is made, and we cannot easily defend failure on our part to give her, ourselves, and the world the
chance that she will finally agree.
Consider further, that a conference to revise the Charter can be called
under Article 109, regardless of a "veto" by Russia. Would Russia stay
away from such a conference? Possibly so, but such action would justly be
understood by the rest of the world as a refusal to work for peace. It is
far more likely that her delegates would attend, hoping to harass the conference at work. But such a conference, by a two-thirds vote, can adopt its
proposed Charter amendments and submit them for ratification despite Soviet
opposition. The "veto" does not operate until the final step of ratification.
Russia would certainly not be among the first to ratify. She waited to ratify
the United Nations Charter until it had been ratified by twenty-five nations,
and she was the last of the five permanent members of the Security Council
to ratify it. But what would be her position as the ratifications continued to
roll in-60%, then 70%, then 80% of the members? A whole world literally poised for peace under government! The Kremlin can withstand terrific
pressures, but it also knows how to yield to them.
The immediate problem is to get proposals for world government made,
and to get them made before tensions mount any further. This can only be
done through official conviction in the United States that to our necessary,
but stop-gap and costly, policy of preparation for war must be added a
second arm-sincere and vigorous efforts to eliminate, through establishment
of world government, the necessity for such preparations in the years to come.
V. The Citizen's Responsibility in the Atomic Age
The prospects for world government are, therefore, in a very real sense
placed in the hands of each American citizen. There is convincing evidence
that this responsibility is being widely and progressively sensed. One-third
of the states have passed resolutions in varying forms calling upon the President and the Congress to propose and support the transformation of the
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United Nations into a world federal government. In another twenty states
such a resolution has been adopted by one house of the legislature.
As an example of public opinion on this question the experience of
Massachusetts is instructive. There, at the general election in 1946, a referendum was taken upon the question whether the representatives of Massachusetts in Congress should work to make the United Nations a world
federation able to prevent war. Seventy-two per cent of the voters answered
this question, and the votes were in the affirmative by a majority of 9 to 1.
Similar ballots were taken in two other states in the 1948 general election
with substantially the same result.
In the last Congress, the House Foreign Affffairs Committee, after extensive hearings, reported out unanimously a demand for immediate consultations with the other nations to amend the United Nations Charter and make
it capable of enforcing peace. And the sentiment for world government in
both houses of the present Congress is immeasurably stronger than it was a
year ago.
The most active organization working for world government in this
country, United World Federalists, has over 600 chapters, nearly 50,000 paid
members, and has been able to attract as national advisers such representative
figures as W. T. Holliday, President of the Standard Oil Company of Ohio;
Will Clayton, former Undersecretary of State, and Supreme Court Justice
William 0. Douglas.
There is, too, a world movement for world federal government. It is
gathering strength rapidly in the 22 countries which so far have been
organized. It has over 100 adherents in the British Parliament and twice
that number in the French Chamber of Deputies. The new constitutions of
both France and Italy authorize those governments to enter a world government whenever formed.
In Great Britain, Foreign Minister Bevin has several times declared that
his government is ready and eager to work toward realization of world govenment. Nehru, of India, is on record to similar effect. As evidence that
these expressions are having effect within the United Nations it may be cited
that in July, 1948, the Little Assembly voted, 19 to 7, that the General
Assembly consider whether the time has come to call a general conference
to revise the United Nations Charter.
These instances of favorable policy toward world government on the
part of other nations and within the United Nations emphasize the peculiar
opportunity and responsibility of the American people at this time. With
United States endorsement and participation', we have a "fighting chance" to
get world government in time. Such a chance is all that men and women
of the American tradition require for action if the stakes are large enough.
They are large enough, now-survival and mastery of the atomic age.
Long, Hyman and Calkins of 418 Symes Building, Denver, have announced the association with them of Thomas D. Smart.

DICTA

Current Decisions In Constitutional Law
By
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Raucous Noises, Snakes, Compulsory Vaccinations
and the Personal Freedoms
The persistent problem of drawing the line between governmental power
and personal liberty still remains. It is exemplified in the current decision,
Kovacs v. Cooper, 69 S. Ct. 448. This case considered the validity of a
municipal ordinance which made it unlawful to use "any device known as a
sound truck, loud speaker or sound amplifier . . . which emits therefrom
loud and raucous noises," in the streets or public places of the town.
Defendant was found guilty of violating the ordinance and contended
that the ordinance violated the 14th Amendment by suppressing his rights
of freedom of speech. It appears that the appellant used the sound apparatus
to comment on a labor dispute. The court held that the ordinance was not
so indefinite or vague as to violate due process; that the ordinance did not
establish a "previous restraint" on free speech.
The restriction here is not upon communication of ideas but upon a
method of broadcasting in a loud and raucous manner in a way that would
be dangerous to traffic. Justice Jackson concurred but construed the ordinance
as forbidding all sound trucks. Justices Black, Douglas and Rutledge dissented on the ground that the appellant was not convicted of operating a
sound truck that emitted "loud and raucous noises."
We are perplexed whether under this decision the exercise of police
power may forbid the use of any sound truck on the streets for disseminating
ideas that are not commercial. The case must be compared with the others,
particularly those involving Jehovah's Witnesses, where the court tries to
balance the freedom to communicate ideas with the need for order. Compare
Murdock v. Pennsylvania, 63 S. Ct. 870; Cox v. New Hampshire, 61 S. Ct.
762; Chaplinsky v. New Hampshire, 62 S. Ct. 766; Martin v. City of Struthers, 63 S. Ct. 862.
The religious beliefs espoused by people, though they might seem incredible o preposterous, have yet been protected under the Constitution. However,
the Supreme Court of North Carolina recently grafted another exception to
this preferred position accorded religious conscience. In State v. Massey and
Bunn, - N.C. - 51 SE 2d, 179, an ordinance prohibited the handling of poisonous snakes where it endangered public health and safety, the snakes to be
destroyed when found to be venemous. The defendants handled these reptiles
without injury to themselves or others at services in their tabernacle. They contended that they exorcised unique supernatural powers resulting from their re-
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ligious beliefs, that they were commanded to demonstrate these powers, and
that to extract the poison of the reptiles would defeat their purposes. Hence,
the ordinance infringed upon their religious freedom. Nevertheless, the court
held that public safety was superior to the defendants' religious practice and
the defendants were guilty of violating the ordinanc6.
In Kentucky the Court of Appeals in the case of Mosier v. Barren County
Board of Health, 215 SW 2d 957, held that a father's religious belief against
vaccination could not be used to interfere with resolutions requiring school
children to be vaccinated for smallpox or else excluded from the city schools.
The health of the community could not be endangered by such religious convictions, and, as a condition of attending school, society could require a child
to be vaccinated. The decision is not novel. Religious belief has not excused
polygamy nor the failure to call a physician for a minor nor other overt acts
deemed anti-social. Yet, how far belief has been protected can be seen in the
case involving the great "I Am" movement. U. S. v. Ballard, 64 S. Ct. 882.
For further decisions involving freedom of speech which have arisen
with respect to labor problems, note might be taken of Sax v. NLRB, 171
F2d 769. Following a walk-out, a striker spoke to a supervisor at the plant.
The supervisor asked her "whether she was for the union" and when she said
she was, he questioned her as to her reasons therefor. On another day another
striker was asked, "why didn't you come to us if you wanted to have a union."
The court held that these were merely perfunctory innocuous remarks which
standing alone did not constitute an unfair labor practice and which were
within the protection of free speech under the First Amendment.
Political Rights and Immunities
The whole question of the relationship to the legislative function of the
congressional power to investigate, to attack witnesses, and to punish for contempt is in process of re-formulation. The lower Federal courts have so far
found few constitutional limitations.
In Dennis v. United States, 171 F. 2d 986, the United States Court of
Appeals reconsidered the validity of the House Committee on Un-American
Activities. Following the Josephson, Barsky and Eisler cases, it held that the
creation of the Un-American Activities Committee and the matters entrusted
to it for investigation were constitutional and lawful. Once having established
that the committee was within the constitutional powers of Congress, the logic
flowed relentlessly. It was not for the court to consider the wisdom of the
act or the propriety of the procedure of the committee unless it had violated
the authority Congress had committed to it. The appellant, Dennis, volunteered to appear before the committee. He then refused to answer certain
questions as to where and when he was born. A subpoena was thereupon
served upon him. He was indicted and convicted for wilful default in not
answering this subpoena. The court held that his voluntary appearance did
not exempt him from subsequent subpoenas and that a statement which he
sent to the committee was not a response to the subpoena.
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Economic Regulation vs. Due Process and Equal Protection
The extension of the power of government in the economic field, involving regulations and prohibitions in all sorts of activities, seems to expand
notwithstanding due process and equal protection as shown by the following
current cases.
Daniel v. Family Security Life Insurance Company, 69 S. Ct. 550. A
South Carolina statute prohibiting life insurance companies and their agents
from operating an undertaking business, and undertakers from serving as
agents of life insurance companies, was held not arbitrary or unrelated to the
elimination of an evil so as to deny due process of law, although only one
company was affected by the statute. The rule of a former case was argued:
"A State cannot, under guise of protecting the public, arbitrarily interfere
with private business or prohibit lawful occupation . . ." 49 S. Ct. 57. The
court said, "We cannot say that the statute has no relation to the elimination
of evils. There our inquiry must stop."
On the other hand a Supreme Court in New York in the case of People
ex rel Pinello v. Leadbitter, 85 N.Y. S.2d 287, could see no reasonable relationship between the exercise of the police power for promoting or preserving
public health and welfare and an ordinance which provided that barber shops
and hairdressing establishments should remain open only during certain hours,
from 8:30 A. M. to 6:30 P. M. One wonders whether the deference or lack
of deference to legislative judgment in these two cases is based upon the field
wherein the regulation is sought.
In Railway Express Agency v. People of State of New York, 69 S. Ct.
463, the appellant was in the express business, operated many trucks, and sold
space on the exterior side of these trucks for advertising. That advertising
was unconnected with its own business. It was convicted in the Magistrate's
Court and fined. The charge was violation of a traffic regulation which provided that no person shall use a vehicle for advertising except where the
advertising is related to the usual business of the owner of the vehicle. The
New York court concluded that advertising on vehicles constitutes a distraction to drivers and pedestrians and therefore affects the safety of the public
in the use of the streets. The Supreme Court held that it could not say this
regulation had no relationship to the traffic problems of New York. In answer
to the argument that equal protection of the laws was violated, the court held
that the local authorities may well have concluded that those who advertised
their own wares on their trucks do not present the same traffic problem, in
view of the nature and extent of the advertising which they use, as those
which advertise other peoples' wares; that practically, the classification has a
relation to the purposes for which it is made. Justice Rutledge was doubtful
on the question of equal protection of the laws.
The New York Court of Appeals in Court Square Building v. City of
New York, 83 NE 2d 843, held that it was a constitutional exercise of the
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police power for the City of New York to control the rents of business
establishments. The serious contention of the landlord was that the lease
affected had been executed prior to the effective date of the law, which, if
applicable, would then constitute a violation against impairing the obligation
of contracts. The court answered that the act was prompted by an emergency
affecting public welfare, implying that all obligations of contracts are subject
to police power. Of course, the rationale springs from Home Building and
Loan Association v. Blaisdell, 54 S. Ct. 231. Certain powers of government
may not be restricted as to their future exercise by contracts between private
parties, even though these contracts were valid when made.
And in Opinion to the Governor, 63 A 2d 724, the Supreme Court of
Rhode Island sustained a statute which authorized a city to provide housing
accommodations notwithstanding precedents that have made the doctrine traditional. (The Blaisdell case, Green v. Frazier, 40 S. Ct. 499, Jones v. City of
Portland,38 S. Ct. 112). The court unnecessarily labors to justify the general
power in the government to protect and promote the health and safety of
its people. It states that a state or city cannot compete in private business
in normal times under normal conditions and seems to justify the power of
the state to provide rental housing accommodations upon the acute and distressing emergency. The concept of "public purpose" for taxation or the use
of public funds for aiding the inhabitants of a state is an expanding doctrine
which has rarely been limited in recent times by the courts.
In Nebraska, the Supreme Court in the case of Hill v. Kusy, 35 NW 2d
594, held that an Unfair Sales Act which prohibited retailers or wholesalers
from selling or advertising merchandise at less than cost did not violate personal liberty or due process and was not discriminatory This accords with
the decisions of other states.
The Trend in Other Fields
In the case of Lee v. Hercules Powder Co., the U. S. Court of Appeals
for the 7th Circuit, joins three other Courts of Appeals and many District
Courts in sustaining the constitutionality of the Portal-to-Portal Act which
terminates these claims except where compensated by contract, custom or
practice ....
The Supreme Court of Arkansas, in Terry Dairy Products Company v. Beard, 216 SW 2d 860, holds that an ordinance was not unconstitutional because it required milk distributors to act as collecting agents of
inspection fees from milk producers. This accords with those decisions which
have made retail merchants the agents of the state in collecting sales tax. It
is merely incidental to the regulatory power which is proper. . . . The commerce clause and due process clause are not violated where Louisiana and
New Orleans levy an ad valorem tax against foreign interstate carriers. The
only problem under the commerce clause is to decide "what portion of an
interstate organism may appropriately be attributed to each of the various
states in which it functions," and due process is based upon whether the tax
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has relation to the benefits or protections afforded by the taxing state. . . . In
California in the case of Steiner v. Darby. 199 P 2d 429, it is held permissible
to require from officers and employees of a county an oath of allegiance
whether or not they advocate the overthrow of government by force or violence or are members of any organization which advocates this. . . In the
labor field the following cases should be carefully noted: The Wisconsin
Employment Peace Act, which makes it an unfair labor practice for an employee to strike, or picket, or participate in such acts, unless a majority in a
collective bargaining unit vote to do this, or to interfere with production by
stopping work during regular working hours, is held not to invade freedom
of speech or assembly. (International Union UAWAF of L Local 232 v.
Wisconsin Employment Relations Board, 69 S. Ct. 516). . . . On the other
hand, in the case of National Labor Relations Board v. Stowe Spinning Company, 69 S. Ct. 541, decided on the same day, the court held that an employer
who denies a union organizer the use of a meeting hall in a company town,
in order to discriminate against the union is guilty of an unfair labor practice
and the action of the board prohibiting such a practice does not violate the
employer's rights under the 5th Amendment.

Next Institute April 16 on Fair Trade Practices
"Fair Trade Practices-Federal and State" is the subject of the next
Denver Bar Association Institute to be held in one of the district court rooms
on Saturday morning, April 16 at 9:30 a.m.
It will be a panel discussion with an array of talent that includes Peter
J. Donoghue, chief of the Mountain States office of the Anti-Trust Division,
S. Arthur Henry, Morrison Shafroth, Joseph G. Hodges, Albert L. Vogl
and George Creamer.
No attempt will be made to cover the entire trade regulation field.
Rather will the panel stress recent developments in fair trade practices arising
out of the Sherman, Clayton, and Robinson-Patman acts in the Federal
sphere and the Colorado Unfair Practices Act.
The District Court judges have been most cooperative in making available a forum for the occasion. Post card notice of the specific courtroom in
which the institute will be conducted will be sent to Denver association
members later. As chairman of the Institute Committee, Charles Beise is
in his usual role as chief arranger, ably assisted by. Thad Smith who also will
serve as one of the moderators for the panel.

Admitted to a Higher Court
During the past month death has claimed Victor W. Hungerford,
former mayor of Colorado Springs, and Thomas E. Munson of Sterling. Mr.
Munson was a brother and law partner of the late District Judge H. E.
Munson.
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Significant Decisions at Nisi Prius
(Decree of Hon. Paul L. Littler, District Judge, on Jan. 29, 1947,
overruling a preliminary motion to dismiss Civil Action 7327 in the District
Court of Mesa County, In the Matter of the Application of J. Lewis Ford
for an Adjudication in Water District No. 42. Final decree and award
entered August 23, 1948.)
Petitioner made application for an adjudication of a priority to the
use of water from an artesian well located on his property, representing
that the water was used both for domestic purposes in his own household
and for sale to the general public for domestic purposes.
Adjacent landowners, the Board of County Commissioners of Mesa
county, and the Orchard Mesa Irrigation District all filed objections to the
petition, seeking dismissal of the proceedings on the grounds that the court
was without jurisdiction under the Constitution and laws of Colorado to
adjudicate priorities for appropriation of waters flowing from artesian wells.
A government geologist had made a study of the artesian water system
in the Mesa county area, and his evidence was made a part of the record
of proceedings, thus establishing with a fair degree of definiteness the source
of supply and the extent of the structure.
The question of beneficial use and waste on the part of the petitioner
were matters for determination in the adjudication proceeding, the right to
have which was challenged at the outset by the motions to dismiss. The
court overruled these motions and proceeded to adjudicate priorities for the
various artesian wells on the basis of the following reasoning:
"The only question which is deserving of serious consideration is
whether or not the doctrine of priority of appropriation should be applied
to artesian water. The other questions raised do not go to the jurisdiction
of the Court. Whether or not the common law is applicable to conditions
in Colorado has always been considered a judicial question. (Coffin v. Left
Hand Ditch Co., 6 Colo. 443, 446). (Morris v. Fraker, 5 Colo. 425) * * *
"Our courts have held that before the Constitution was adopted, and
separate and apart from any legislation, that the Common Law doctrine of
riparian rights along surface streams was not applicable to the conditions in
this state, and in lieu thereof applied the doctrine of priority of appropriation.
Many years ago we applied the doctrine of appropriation to seepage water
and spring water, both of which are at one stage of their existence percolating
water and one type of ground water.
"The difference between seepage and spring water on one hand, and
artesian water on the other, is a very technical one without real substance.
Seepage water is ordinarily quite near the surface and more often in a soil
or shale formation than in rock. Spring water is more often, in reality,
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artesian water, which has found a natural opening through which to escape
to the surface. I can see no real difference between water which thus escapes
naturally and water which escapes through an artesian well which is no
more than an artificial opening instead of a natural one.
"These artesian wells are used primarily, if not entirely, for domestic
culinary purposes. And this water is just as essential, if not more so, than
water used for irrigation. The Constitution gives priority to water for
domestic purposes over that for irrigation thus recognizing its superior importance. Since the doctrine of priority of appropriation has been held
applicable to surface streams regardless of constitutional or statutoy provisions, there seems to be no reason why this doctrine should not also be applicable to artesian water.
"As was said in McClellan v. Hurdle, 3 C. A. 430, 434: 'Itmakes no
difference whether water reaches a certain point by percolation, subterranean
channel or surface channel, it is subject to appropriation.' "
And the court concluded by quoting from a Utah case, Wrathall v.
Johnson, 86 Utah 50, 40 P. (2d) 755, which also applied the appropriation
doctrine to artesian waters.

Give The Reporter A Break
By H. N.

WOODMAN

Editor's Note: Friendly "Woody" Woodman, reporter in Judge Knauss' Division
of the District Court, is well-known to most Denver lawyers. Recently Mr. Woodman
was invited to speak his mind before a meeting of the Law Club. His remarks on that
occasion are reprinted below.

Mr. President and Gentlemen: For many years I have been recording
the remarks of members of the legal profession in the court room, and now
for me to appear before you in the role of speaker is a unique experience
indeed. However, in this inverse procedure, I may be able to offer a few
sidelights on our mutual relationships.
You have been taught the fundamentals, the higher and broader outlook
in the practice of law; some of you are teaching it; yet through many years
of court room proceedings, I might comment and offer suggestions on some
of the lesser things in our daily court room life.
My suggestions will deal mainly with jury cases. The judges, you know,
hear so many cases that they become experts in judging human nature and
the integrity of witnesses; and in the ordinary court case, through active
participation, they can promptly separate the wheat from the chaff and
arrive at a speedy, correct decision.
Jury cases, however, are more formal. The procedure of the selection
of the jury and the parade of witnesses before juries, interspersed with the
maneuvers of counsel, is interesting and enlightening.

DICTA
Witnesses Are People
The witnesses are varied, peculiar and individualistic, backward, stubborn, verbose, entertaining. We have the witness that volunteers, and speaking of the volunteering witness reminds me of the four-year-old on the bus
one evening. This little girl stopped opposite my seat and looked at me. I
said, "Hello, what's your name?" She said, "My name is Gladys Evelyn
McKenzie. I live at 2965 South Ogden Street. And my telephone number
is SPruce 2916."
We have the illiterate witness, like the defendant in a Casper murder
case. On direct examination he said, "I didn't have no gun." And on crossexamination by the prosecutor: "Q. You say on this occasion you had no
gun? A. No, I said I didn't have no gun."
Then we have the smart-alecky witness--the one who, while making
a good witness on direct, becomes hostile on cross and really prejudices the
jury against his side of the case somewhat in the following manner: "Q. I
don't quite understand that. Will you explain it a little more in detail? A.
Well, I'll see if I can make you understand it. It was this way (explaining),
ending, 'Now, have you got it through your head?'" On cross-examination
counsel will seize an opportunity to draw more statements like this from
him for the effect on the jury.
We have the likeable, entertaining witness, earnest and anxious to help.
We had such a witness a short time ago, one who noted the dignified remarks
of counsel and wanted to be in line. Thus he addressed the Court with the
respectful terms, "If the Court please," and "Your Honor," and addressed
counsel as "Counselor."
We have the witness that opposing counsel is glad to see leave the stand. I
note with this kind of witness he often says, "No cross-examination," or he will
examine on one or two points only, rather than risk emphasizing the positive
direct testimony. Opposing counsel will keep some witnesses on the stand
for extended cross-examination because he knows their attitude will help his
case. Counsel will sometimes adopt the slipshod manner of the witness
to bring out a point in his favor.
The manner and demeanor of witnesses have weight with the jury; in
fact, plaintiffs and defendants often win or lose cases by their demeanor on
the stand.
With this great variety, objectivity of counsel must extend to the witness. The ordinary witness in a lawsuit cannot be expected to possess the
same degree of poise, intelligence and orientation as Court and counsel.
Difficulties encountered with witnesses resulting from the latter's nervousness, desire to tell the whole story in one breath, language peculiarities and
defects, make it necessary for counsel to adjust trial methods and tactics to
the exigencies of the occasion; incidentally, bearing in mind that failure to
do this places a greater burden upon the reporter.
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Counsel on Review
I come now to counsel. And please let me pay tribute to the fairness,
accomplishments and good sportsmanship of the legal profession. Day after
day we have cases before the Court and jury into which counsel enter fully
prepared, present their cases efficiently and properly, with no antagonistic
feeling on either side, and secure a fair decision. Also, our jurors under the
present system, are high-class citizens in whom you can place your cases
with confidence. They are intelligent, weigh the cases with good judgment,
and usually arrive at surprisingly good results.
However, unusual incidents do take place and it is amusing to me to
see the reaction of an attorney when he really gets hit in the solar plexus
by the remark of a witness. And they do get hit once in a while, when least
expecting it. Like the couple getting married by the Justice of the Peace.
When the Justice declared them to be husband and wife, instead of the
usual kiss, he hauled off and socked her. She, of course, was surprised and
hurt, and wailed, "John, why did you hit me? I haven't done anything."
He said, "I know. You haven't done anything. Now see what will happen
to you if you start something."
Attorneys are ever mindful of the effect of their court-room methods
upon juries. Many fail to appreciate, however, that indistinct speech, poor
selection of words, false starts, a monotonous or an uncultivated delivery,
create an unfavorable impression upon those whom it is sought to influence.
Nothing more quickly arrests the attention or captures the interest of
judge and jury than a straightforward examination or argument expressed
in clear, simple and classic English.
The succinct statement of objections on the record makes it possible for
the Court to rule promptly. Judges prefer this practice. Counsel will often
argue the merits of an offer or a question without actually objecting.
The manner of argument often sways the jury, sometimes adversely.
I have in mind two instances of attorneys in closing arguments accusing witnesses of lying, illustrating widely different methods of approach. Both were
accompanied by unusual items of physical gesture: in the first, sweeping a
glass of water off the attorney's stand; in the second, the breaking of a glass
table top. The first went something like this (berating the police department) :
"Why, ladies and gentlemen, look at that flat-nosed detective over there.
Do you suppose he could tell the truth? No. And take this captain of detectives. He lied to you, trying to uphold the department," and so on. The
second instance: "The witness I know did not mean what he said. I don't
think he really intended to make that statement, in the light of the real facts.
Why, ladies and gentlemen, it is astounding (pounding table and breaking
glass top)-oh, oh, I owe the County forty bucks-it is astounding that the
witness would make a statement like that."
Well, in the first instance, the jury resented counsel's offensive remarks
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and were amused at his discomfiture in knocking off the glass of water. In
the second instance, the jury felt sorry for the man who broke the glass top.
Verdicts were returned accordingly. I know my last remarks are classified
as conclusions, but a reporter, through long experience, senses such conclusions.
And For the Record
about the record, with which I deal in the
say
something
May I now
court room. You realize that the shorthand reporter is under a nervous and
mental strain at all times. He cannot relax, because just about the time he
thinks things are going along nicely, bang, everything breaks loose-a simple
question, an attorney on his feet making an objection, the examining attorney trying to substantiate his question, the witness hastening to answer it
for fear he might be shut off, all at the same time. Of course, an experienced
reporter has dealt with these situations many times, but still the tendency
is to "hit the ceiling"-and switch to Calvert.
A reporter's exasperation is sometimes amusing to others. An informal
hearing was being held by a referee in the court room of the old Walsenburg
court house. The wind was blowing, causing the loose window panes to
rattle and the awnings to thump. This was rather nerve-racking to the
reporter, who was trying hear a low-talking witness. The town's old-timers
drifted in to see what was going on. They pushed open the old, creaking,
full-length batwing doors, greeted one another, "Hello, Bill," "Hello, Jake;
how's everything below." All this increased the difficulties of the reporter,
particularly with the key words, and caused him to boil inwardly. The
climax came with one old-timer shuffled forward to the vacant jury box to
get a better view. He walked up the steps to a top seat and in sitting down
kicked over a metal cuspidor, which went merrily bumpity-bump down the
steps to the floor. The reporter was unable to restrain himself. He jumped
up, grabbed his chair, pounded it on the floor, and cried out, "For Krisesake,
if we're going to have noise, let's have some."
On another occasion, in a similar hearing before a referee, the witness
chair was placed close to the shaky reporter's table. The witness crossed his
legs and with his free foot nervously began to kick the table, causing the
reporter's pen to jump and record unreadable outlines. The reporter politely
requested the witness to cease kicking the table, but after a lull he continued.
The reporter warned the witness a second time, but again the foot-thump,
thump, thump, and the pen-jump, jump, jump. This time the exasperated
reporter reached over and jabbed his pen into the witness' leg!
I can best illustrate the mental and nervous strain of taking steady
cross-examination by the example of anyone writing longhand for an hour
or so at top speed. By the end of that time he is ready to recess, just as is
the reporter. Of course, the reporter is trained to carry on with as much
ease and temperament as possible, but at times the going get pretty tough.
And if the reporter in reading some of the proceedings hesitates, you may
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remember that even in fast longhand writing you, yourself, in hurried translation, have hesitated over a word or phrase that was perfectly legible in
calmer moments. But, again, I have been impressed by the kindness and
courtesy of the legal profession. I think all lawyers realize the difficulties
faced by the reporter in his daily work.
Making a Record
In connection with the record may I offer a few suggestions. The
curricula of our law schools rarely emphasize the factors which go to the
proper making of the record. In many parts of the country bar associations
conduct lectures for the benefit of attorneys, but these lectures cover almost
every subject except that of making the record. Yet the personality of the
participants is reflected in the record before the Supreme Court on appeal.
I am informed, however, that there is an exception to this in Denver;
that in the two Denver law schools some time is devoted to the making of
the record in criminal procedure and that it is contemplated in civil procedure. Max Melville, who teaches in both schools, tells me that he is taking
his class through every step in a criminal case from the time of the filing
of the information until the case is presented to the Court and the jury, and
also through to the Supreme Court. He finds that the student thereby more
intelligently grasps this procedure in the reading of cases. This is timely and
valuable instruction.
I know that you here today are familiar with this subject and are not
guilty intentionally of any of the following unless it is because the heat of
trial and your concentration on the case. I make these suggestions simply
in the nature of review.
In presenting an exhibit, please pause while the reporter marks it. A
short time ago we had the incident where counsel said, "Now, while the
reporter is marking the exhibit, let me ask you this:" In other words, the
reporter cannot simultaneously mark exhibits and record testimony; he should
be given sufficient time to mark and index the exhibit before the next question is asked. If numerous exhibits are to be marked, it is extremely helpful
to the reporter and to the participants in the trial that they be marked in
advance to avoid unnecessary delay in the proceedings.
When the character of the exhibit is such that it is intended to be withdrawn, the attorney should state his intention so to do at the time of presenting the exhibit and ask leave to make the substitution.
In making offer of an exhibit counsel should identify it briefly: that is,
"I offer in evidence Exhibit 16, a letter dated February 10, 1948, from A. B.
Jones to R. H. Smith." It often happens that two or more letters may bear
the same date. Reference in succeeding questions to "this letter" or "that
paper," without adequate identification, makes the record meaningless.
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"About That Long"
Further, in connection with the answers of witnesses (and this happens
so many, many times), such expressions as "over to about here," "about that
long," "he had a bruise right here as big as that, and another over there,
but not quite so large," and indications on a map or chart, become entirely
meaningless when read in the typed record. The reportier is not permitted
to draw a conclusion from a witness' gestures. The record must be clarified
by Court or counsel, by interposing questions stating the portion of the body
indicated, the length of the illustration, or by having the witness place upon
the map or chart letters or numbers embracing the points indicated. In other
words, the record should read something like this:
Q. About how long was it?
A. It was about that long.

Q. About six inches?
A. Yes. And he had a bruise right here as big as that.
Q. You mean a bruise on his right arm just above the elbow; is that
right?
A. Yes.
Q. And about two inches long?
A. Yes.
And as to the map or chart:
A. My car was about here when I saw him first.
Q. Will you place the letter "A" there where you were when you first
saw him?
A. Yes.
Q. Where was his car when you first saw it?
A. About here.
Q. Will you place the letter "B" there?
A. Yes.
Q. Where was the point of impact?
A. It was about in here-no, about here.
Q. Will you place the figure -1" there?
A. Yes. But my car landed in a heap on the curbing here after he
hit me.
Q. Will you place the letter "C" where your car stopped?
A. Yes.
Q. Where was his car after the collision?'
A. It was about here.
Q. Will you place the letter "D" there?
A. Yes.
Q. Now, for the benefit of the jury, how far is it from where you first
saw him until the impact; in other words, from point "A" to point "1"?
The chances are that if you do not make the record as it should be made,
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the Court will take a hand, and the jury sometimes wonder if the counsel
cannot make his own record.
The reporter would appreciate the spelling of an unusual name. When
Mr. White is mentioned, the reporter naturally assumes it is W-h-i-t-e, whereas
it might be Weit, Whyte, Wite, or even Wyatt. A name such as Przybylowicz certainly requires spelling.

Keys to the Reporter's Kingdom
I mentioned key words. Let me illustrate: In an epidemic of colds, with
its attendant coughing and sneezing, the reporter, having interrupted frequently and being inclined to keep quiet and do his best, really becomes
discouraged when he runs into something like this: "A. I was going down
(cough) -street, proceeding about (sneeze) miles an hour, when I was hit by
a truck belonging to the (cough) company."
When the questioner, familiar with the facts, asks: "What happened
after, as you say, you were travelling down Tenth Street at about twenty
miles an hour and were hit by the Weicker truck?" he really has to dodge to
escape being embraced by the reporter.
Of late years, in civil procedure, we have done away with the practice
of filing a bill of exceptions on appeal and are now presenting what is called
a reporter's transcript. Not long ago counsel were always careful to note
exceptions to the Court's rulings, but now that is not necessary.
One of the most annoying practices of some lawyers is what reporters
call "echoing," that is, repeating the answers of witnesses while mentally
attempting to frame the succeeding questions.
Since the reporter is called upon to render a verbatim transcript of
witnesses' testimony, the response of the witness to the repeated question
must be recorded, thus creating an unnecessary duplication distracting to
the reporter, time-wasting to the judge or reviewing body, and expensive
to litigants.
Impatient counsel are often guilty of interrupting remarks of the Court,
opposing counsel, or the witness. Often this approaches discourtesy. It places
a terrific burden upon the reporter. First, because of the attempted or effective drowning out of the first speaker's last words. Second, because the
reporter, if he hears the end of the first statement and the beginning of the
interruption, is compelled to carry both in mind while writing at terrific
speed to "catch up."
This being the case when only two persons refuse to let each other finish, what can be said or done when three or four arise simultaneously to
give vocal vent to their outraged feelings. The transcript, in-such case, may
be replete with broken statements.
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And the Reporter's Crosses
The accents of foreign witnesses, the use of colloquialisms, the swallowing of words, the incorrect choice of language, the elision of material words,
and generally the use of unclear, inaudible speech, all necessitate a distinct
and independent mental operation on the part of the reporter in transcribing
the sound heard into words conveying some degree of intelligibility. The
inaudible witness drives the reporter to distraction, often affecting his ability
to absorb intelligently the following question when he is still trying to
decipher the witness' last remarks, although some of it may be as meaningless as the colloquy between the restaurant customer and the waitress. He
said, "Sister, gimme a cuppa coffee without cream." She replied, "Mister,
you'll have to take it without milk. We ain't got no cream."
In general, nothing is more upsetting to the reporter's mental equilibrium
than the inability to hear distinctly each word uttered, necessitating guessing at intervening words and wondering whether the guess is correct while
the flood of speech goes on and on. This takes place frequently when counsel
turns his back to the reporter to address a remark to opposing counsel. Oftentimes the reporter hears "That is conceded," or "I will agree to that," without
having heard anything more than the sound of a whispered conversation,
which he assumes has been the subject-matter of the concession desired.
Counsel undoubtedly expect the reporter to note the concession, but what
it relates to is bound to remain a mystery, unless counsel make certain to
state the concession or stipulation on the record.
The accelerated tempo of modern life is in some measure responsible
for the confusion in this respect. Older members of the bar will recall the
meticulous care with which papers were drawn; the scrupulous deference to
Court, opposing counsel, and witnesses at the trial; the deliberateness and
scholarliness of utterance which characterized the barrister of former years.
Congestion in the courts, pressure of economic necessity, and the nervous
haste of modern-day life have apparently changed all this. Higher academic
requirements for admission to the bar have not resulted in greater culture,
nor in improved ability to express thoughts through the medium of language.
Chopped enunciation, ragged sentences, slurred words, poor grammatical
construction, are so commonplace today that the clear and precise wielder of
the English tongue is the marked exception that arouses wonderment and
attention.
Bearing in mind the importance of the finished record to Court, counsel
and parties-litigant, it would seem self-evident that those concerned in using
the record should exercise the greatest degree of care in its making. The
nation-wide experience of reporters over many years leads to the inescapable
conclusion, however, that exactly the opposite is too often the case.
Now, I hope I haven't been too critical of the participants in the record,
but you will remember, at the beginning of this topic, I mentioned that you
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here were not guilty of any of these faulty practices. I mention them simply
so that you may know what the reporter is faced with.
Finally, let me illustrate what the reporter appreciates. For example,
the spelling of a name. Of course, on a witness taking the stand, the Court
or counsel ordinarily will ask for the spelling of an unusual name, but occasionally this is overlooked. When Joe Prelocktowitz took the stand recently
and gave his name, the reporter asked him to spell it, and the witness replied,
"Aw, just call me Joe-J-o-e." So all I ask you to do is to call me WoodyW-o-o-d-y-so that I in turn may whisper to you, "Buddy--B-u-d-d-y-give
the reporter a break."

New Members of the Denver Bar Association
At the regular monthly luncheon meeting on March 7, the following
attorneys were elected to membership in the Denver Bar Association:
Nathan L. Baum
Harry W. Bowles
Theodore D. Brown
Robert S. Davies

Alfred L. Deaton
William D. Embree, Jr.
Herman H. Feldman
Billie Hallen
C. Edward Hoelzer

Irena S. rngham
Edgar A. Stansfield
L. Berwyn Ullstrom
Patrick M. Westfeldt
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